United States Court of Appeals
For the First Circuit

Nos. 00-2016, 00-2017
UNI TED STATES,
Appel | ee,
V.
RUBEN LOPEZ- LOPEZ,

Def endant, Appell ant.

No. 00-2018
UNI TED STATES,
Appel | ee,
V.
CARLOS SANTANA,
Def endant, Appell ant.
No. 00-2020

UNI TED STATES,
Appel | ee,
V.

RAMON LUCI ANO- DEL- ROSARI G,
A/ K/ A RUBEN LUCI ANO- DEL- ROSARI O,



A/ KI' A RUBEN LUCI ANO- DE- LA- ROSA.

Def endant, Appell ant.

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. José Antonio Fusté, U.S. District Judge]

Bef or e

Boudi n, Chief Judge,
Kravitch,” Senior Circuit Judge,
and Lynch, Circuit Judge.

Al exander Zeno for appellant Ruben Lopez-Lopez.

Maria H Sandoval for appellant Carlos Santana.

Rafael F. Castro-Lang for appellant Ranon Luci ano-del - Rosari o.

Tinothy S. VAsquez, Assistant United States Attorney, with whom
Quillernro G 1, United States Attorney, andJorge E. Vega- Pacheco and

Thomas F. Kl unper, Assistant United States Attorneys, were on brief for
appel | ee.

February 19, 2002

*

O the Eleventh Circuit, sitting by designation.

-2-



LYNCH G rcuit Judge. Ruben Lopez-Lopez, Ranon Luci ano-del -
Rosari o, and Carl os Sant ana were convi cted of i nportation of, and
possessionwithintent todistribute, approxi mately 700 ki | ograns of

cocai ne and for aiding and abetting these crines. They were each

sentenced to 235 nonths, or slightly less than 20 years, in prison.

Lopez- Lopez, Luci ano, and Sant ana chal | enge t hei r convi cti ons
on numer ous grounds. Summ ng the argunents of all three, they claim
the district court erred by: (1) denying Santana's notionto di sm ss
based on "i nadequat e" | egal instructiontothe grand jury; (2) refusing
t o suppress evi dence obtai ned fromtheir arrests, which Lopez-Lopez
all eges to have been w thout probable cause; (3) admtting
i dentification evidence of Luci ano, which they al |l ege to have vi ol at ed
t heir due process rights; (4) admtting testinony that Lopez-Lopez told
Luci ano to remnai n si |l ent when t he pol i ce were questi oni ng Luci ano; (5)
al l owi ng t he governnment' s wi tness to provi de expert testinony based on
his prior experiences prosecuting drug cases; (6) ordering the
prosecut or to denonstrate the use of a spotlight inthe courtroom (7)
refusingtoinstruct thejury that it could consider prior testinony by
government w tnesses as substantive evidence on behalf of the
appel I ants under Fed. R Evid. 801(d)(1)(A); (8) refusingtoinstruct
thejurytoacquit Santanaif the jury determ ned that Santana was j ust
as |l i kely to have been snmuggling aliens; (9) sentencing themonthe

evi dence presented, whichthey allegeisinsufficient; (10) sentencing
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themin viol ation of Apprendi v. NewJersey, 530 U. S. 466 (2000); and

(11) refusing to allowthemaccess to discovery concerning their
constitutional chall enge tothe appointment of United States Attorney
Guillernmo GI.

Al though this is a close case on the sufficiency of the
evi dence of Santana' s guilt, we reject appell ants' argunents and uphol d
t heir convictions and sentences. W note at the outset that we reject
appel | ants' argunent that the drug | aws under whi ch t hey wer e sent enced
are unconstitutional under Apprendi.

l.

O the ni ght of March 23, 1999, at approxi mately 3: 00 a. m,
t he Rapi d Action Force Unit ("FURA") of the Puerto Ri co Police was on
routine patrol at sea. Three agents were onthe patrol boat: Wal dy
Vel ez, Pedro Rivera, and Hector Camacho. On their radar, the FURA
agent s spotted anot her boat, about a quarter mle out at sea, withits
lights off. The FURA boat approached thi s ot her boat. Wen t he FURA
boat was approxi mately 25 feet fromthe boat on radar, the agents
shi ned t he FURA boat' s two spotlights onthe other boat, which both
agents Vel ez and Ri vera sawwas a speed boat with t hree men aboard.
The speed boat responded by speedi ng up, collidingwth the FURA boat,
and t hen headi ng on a zi g-zag course toward shore. As the speed boat

sped away, its occupants started to throw itens overboard.



Afewm nutes | ater, when t he speed boat neared t he shor e-
line of Isla Matei, a small uninhabited island off the coast of
mai nl and Puerto Ri co, t he speed boat's occupant s abandoned shi p, swam
or waded to shore, and thenran onto theisland. They were carrying
pl astic bags. Instead of pursuing the three nen, the FURA agents
pursued t he nowunmanned speed boat and gai ned control of it. They
f ound 700 ki | ograns of cocai ne inthe speed boat and i nthe surroundi ng
sea. The agents also foundt-shirts, raingear, wetsuits, a marine
radi o, a 3 obal Positioning System("GPS"), asatellitetel ephone, and
a cellular tel ephone.

One hour | ater, at approximately 4:00 a.m, two police
of ficers of the Yauco narcotics unit, Jose Al arcon and Cct avi o Cruz,
wer e dri vi ng down H ghway 324. They had been advi sed t hat FURA agents
wer e pursuing afleeingvessel wwth aload of drugs, and were headed
t oward t he Phosphor escent Bay area where t here m ght be | and crews
waiting to assist the drug-carrying boat.

On their way to the bay, the Yauco police of ficers sawt hree
men wal ki ng al ong Hi ghway 324 inarural area at | east two mles from
| sl a Matei, where the boat's occupants had fl ed. These three nmen turned
out to be the appel | ants: Lopez-Lopez, Luciano, and Santana. Oficers
Al arcon and Cruz di d not knowt hat t he drug boat had been abandoned,
nor di d they knowthat three persons had fl ed the boat. The three nen

ranintoafield by the roadside and hid. There, officers Al arcon and

-5-



Cruz apprehended them O ficers Alarcon and Gruz, with the assistance
of police officers fromthe town of Lajas, who had arrived to assi st
them arrestedthe men and t ook themto t he Guani ca police station. At
thetime of their arrest, only Lopez-Lopez spoke, and he stated that he
had been r obbed and abandoned inthe area. Al |l three nmen appear ed danp
and exhausted. Only these three were found in the police search of the
ar ea.

At approximately 6:00 a. m, agents Vel ez and Rivera-- two
of t he FURA agent s who had encount er ed and pursued t he speed boat - -
arrived at the Guani ca stati on. Lopez-Lopez, Luci ano, and Sant ana were
being heldinacentral areaonthe first floor of the snmall, two-story
structure. Upon seeing the three nmenin handcuffs, agents Vel ez and
Ri vera i mmedi atel y identified Luci ano as the pil ot of the speed boat,
but the agents did not identify Lopez-Lopez or Santana. Neither a
I i neup nor a phot ographi c di spl ay was ever conducted. The agents | ater
conducted ion and fiber tests of thethree menandtheir clothingin
order to detect the presence of cocaine or fibers fromthe bal es
recovered fromthe speed boat. AlIl of the tests returned negative
results.

Three weeks | ater, Yauco police officer Gruz, acconpani ed by
cust onms agent | snael Padilla and ot her agents, returnedto the site of
the earlier arrests. The purpose of their visit tothefieldwas for

of ficer Cruz to showagent Padillawherethe arrests occurred, not to
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gat her evi dence. Although no evidence was foundinthefieldat the
timethethree were arrested, thistinmethe agents found several itens,
i ncluding a cellular tel ephone and a bag cont ai ni ng noney and t wo
wal l ets. None of the wallets contained identification of the
def endants. Through tel ephone record anal ysi s of the tel ephone found
inthefield, it was determ ned that, at 3:27 a.m on the ni ght the
speed boat was apprehended and t he def endants were arrested, a call was
pl aced fromthe cellular tel ephone to a tel ephone accessible to
residents in the building where Lopez-Lopez |ived.

Lopez-Lopez, Luciano, and Santana were indicted on two
counts: (1) possession with intent to distribute, and ai ding and
abetting possession with intent to distribute, 700 kil ogranms of
cocaine, 21 U S.C. §841(a)(1); 18 U.S.C. 82, and (2) inportation, and
ai di ng and abetting i nportation, of 700 kil ograns of cocai ne, 21 U S. C
§ 952(a); 18 U.S.C. §2. After anmonth-long jury trial, the three
def endant s wer e convi cted on both counts. At sentencing, the district
court determ ned in separate proceedi ngs that, giventhe nature of the
of fenses and t he anpbunt of cocai ne i nvol ved, each def endant's base
of fense | evel was 38. G ven a crimnal history category of I, the
di strict court found that the guidelinesinprisonnent range was 235to
293 nonths. On July 10, 2000, thetrial judge sentenced each def endant

to 235 nmonths in prison.



A. Grand Jury Instructions (Santana)

Sant ana renews his pretrial argunent that the indictnment
shoul d be di sm ssed because he says the grand jury was i nadequatel y
instructed in violation of Fed. R Crim P. 6 and the Due Process
Cl ause of the Fifth Amendnent. He requests that we revi ewt he grand
jury minutes inorder to answer several questions he raisedinthe
district court about the grand jury instructions.!?

We review the district court's refusal to dism ss the

i ndi ct nent de novo because Santana's claimis a purely | egal one.

United States v. Bal sam 203 F. 3d 72, 81 n.8 (1st Gr. 2000) (de novo
review). We affirmthe district court's denial of Santana's notionto
di sm ss the indictnment for two reasons. First, under federal | awthe
prosecutor i s not obligatedto providelegal instructiontothe grand
jury. Second, the allegederrorsinthe grandjury proceedi ngs are
harm ess in light of the petit jury proceedings and verdi ct.
"[NJei ther the Fi fth Anmendnent nor any ot her constituti onal
provi si on prescribes the kind of evidence upon whi ch grand j uri es nust

act." Costellov. United States, 350 U. S. 359, 362 (1956). "Courts .

L Sant ana requests that we determ ne (1) whether | egal
instructions were read to the grand jury; (2) if so, whether the
instructions were read at the begi nni ng of the proceedi ngs or at the
end; (3) whether the grand jurors who heard the instructions werethe
sane ones t hat i ndi cted Santana; (4) whether the grand jury received
i nstructions onthe nmeani ng of "probabl e cause"; and (5) whet her the
grand jury was advi sed of certain facts allegedto be material. W
decline to pursue Santana's suggested inquiries.
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. general |y have found t hat the prosecutor satisfactorily expl ains
the of fense t o be charged by sinmply reading the statute to t he grand

jury."? 4Crinmnal Procedure §8 15.7(g), at 450 (LaFave et al ., eds.,

2d ed. 1999). "The prosecutor i s under no obligationto givethe grand

jury legal instructions.” United States v. Zangger, 848 F. 2d 923, 925

(8th Cir. 1988); accord United States v. Kenny, 645 F. 2d 1323, 1347

(9th Cir. 1981). Santana's notion to dism ss the indictnent was
properly deni ed.

| n addi ti on, Sant ana was subsequent |y and properly convi ct ed
by a petit jury and sothe all eged errorsinthe grandjury proceedi ng

are harmess. United States v. Mechanik, 475 U. S. 66 (1986) (uphol di ng

convictions, despiteviolationof Fed. R Oim P. 6(d)); United States

v. Flores-Rivera, 56 F.3d 319, 328 (1st Cir. 1995). "[T]he petit

jury's verdict of guilty beyond a reasonabl e doubt denonstrates a
fortiori that there was probabl e cause to charge the defendants with

t he of f enses for which they were convicted."” Mechanik, 475 U. S. at 67.

2 Santanarelies on New York state case lawto the contrary,
but this state case lawi s i napposite. People v. Calbud, Inc., 402
N. E. 2d 1140 (N. Y. 1980), li ke the ot her cases on which Santanarelies
for the propositionthat prosecutors nust provide legal instructionsto
grand juries, interprets NewYork | awrequiring prosecutors to provide
| egal gui dancetothegrand jury, seeN Y. Crim Proc. Law§ 190. 25
subd. 6 (Consol. 2001). This state |l awrequirenent does not bear on
our interpretation of what federal |aw requires.
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B. Unl awf ul

Arrest

(Lopez-Lopez)
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Lopez- Lopez argues that the district court erred by refusing
to suppress all evidence obtained fromhis arrest, as well as the
arrests of Luci ano and Sant ana, ® al | of which he al | eges were wi t hout
probabl e cause. Lopez-Lopez concedes that he did not raise the
unl awful arrest argunment inthe district court andthat it is therefore

forfeited. Nonethel ess, he argues that under United States v. d ano,

507 U. S. 725, 731-32 (1993), there was a plain error affecting
substantial rights and, accordingly, this court should providerelief.
We treat his argument as wai ved under Rule 12(f) rather than as
forfeited.

Fed. R Crim P. 12(b) requires that notions to suppress be
raised prior totrial. Rule 12(f) provides that a "[f]ailure by a
party" to so nove "shall constitute waiver." Acourt may "grant relief
fromthe waiver" if a party shows cause.* Fed. R Crim P. 12(f).
Lopez-Lopez did not nove to suppress the fruits of the allegedly
unl awful arrests prior totrial and so his argunent i s wai ved under

Rule 12(f). United States v. Bashorun, 225 F. 3d 9, 13 (1st Cir. 2000);

3 Because Fourth Amendnment rights are personal to each
def endant, Lopez-Lopez may not vi cariously assert the Fourth Arendnent
rights of his codefendants. United States v. Padilla, 508 U S. 77, 81-
82 (1993) (per curiam. W treat Lopez-Lopez's argunment as an
obj ection to the evidence obtained fromhis own arrest.

4 The questi on whet her an appel | ate court nmay reviewfor plain
error despite a Rul e 12(f) wai ver, provi ded that the record enabl es
review, isopeninthiscircuit. See United States v. Bashorun, 225
F.3d 9, 16 (1st Cir. 2000).
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United States v. Torres, 162 F.3d 6, 10-11 (1st Cir. 1998). Lopez-

Lopez has not even attenpted to of fer an explanation for his failureto
nove to suppress. He has not shown cause for relief and so his
argunment is waived. Fed. R Crim P. 12(f).

The plainerror reviewthat Lopez-Lopez requests woul d be
i nconsi stent with, and woul d al | owLopez-Lopez to escape from his
nonconpl iance with Rul e 12. The argunent has been wai ved and he has
shown no cause for relief. Thedistrict court recordisinsufficiently
devel oped, due to Lopez-Lopez's owmnfailuretoraisetheissue, to

permt reliableappellatereview United States v. Nufiez, 19 F. 3d 719,

722, 723 n. 10 (1st Cir. 1994); see also Torres, 162 F.3d at 11 n.2

(plainerror reviewdoctrine inapplicabl e where def endant has failedto
devel op factual record related to his suppressi on argunent). That ends
the matter.
C. ldentification of Luciano (Lopez-Lopez, Luciano, Santana)
Lopez-Lopez, Luci ano, and Sant ana chal | enge t he di stri ct
court's deni al of Luciano's notion to suppress agent Vel ez' s and agent
Rivera' s pretrial identificationof Luciano. Al three object onlyto
the identification of Luciano, as agents Vel ez and Rivera never
identified Lopez-Lopez or Santana. Appellants argue t hat t he show up
of Luci ano to agents Vel ez and Ri vera created a substantial |ikelihood

of msidentification in violation of the Due Process Cl ause.?®

5 Inthe district court, neither Lopez-Lopez nor Sant ana noved
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Specifically, Luci ano appeal s the district court's refusal to suppress
evi dence that at t he Guani ca station, about two and one-hal f hours
af ter pursui ng the speed boat at sea and observi ng t he boat's driver,
agents Vel ez and Rivera identified Luciano as the driver.

The findings of the district court after a hearing on a
pretrial notionto suppress are bindingonthis court unless they are

clearly erroneous. United States v. De Jesus-Ri 0s, 990 F. 2d 672, 677

(1st Cir. 1993). These findings determ ne the outcone here.
Pretrial identificationevidenceis subject toconstitutional

limtations under the Due Process Cl ause. Stovall v. Denno, 388 U. S.

293, 298-99 (1967); United States v. Watson, 76 F.3d 4, 6 (1st Cir.

1996) (citingManson v. Brathwaite, 432 U. S. 98 (1977)). W enploy a

t wo- pronged anal ysis to determn ne whet her evi dence of a pretrial
identificationshouldbe suppressed. Watson, 76 F. 3d at 6. "First,
t he court nust determ ne whet her the procedure was i nperm ssibly
suggestive.” 1d. If so, then the court "nust deci de whet her the
identification itself was reliable under the totality of the

ci rcunmst ances, notw thstandi ng t he suggestive procedure.” 1d. The

to suppress theidentification of Luci ano and so what ever argunents
t hey m ght have are wai ved. See Fed. R Crim P. 12(f). W consider
Luci ano' s argument on appeal, which he previously raised in the
Novenmber 19, 1999 suppression hearing. Little turns onthis waiver,
however, because the district court properly admtted the
identification evidence.

-13-



i kel'i hood of m sidentification nust be very strong in order to

suppress the evidence. 1d.; De Jesus-Rios, 990 F.2d at 677.

There is little basis to overturn the district court's
concl usi on that t he procedure was not i nperm ssi bly suggestive. This
concl usion el i m nates Luci ano' s due process argunent. Watson, 76 F. 3d
at 6. The facts, as found by the district court, were that, after a
| ong ni ght, agents Vel ez and Riverareturnedtothe Guanica station
unawar e t hat specific people had been arrested. On entering the
station, the officers didnot antici pate seei nhg det ai nees suspect ed of
operating the speed boat, but the officers sawthe t hree det ai nees, who
wer e bei ng hel d downst airs because of the station's snall size and
upstairs offices. Both officers i nmedi ately, spontaneously, and
wi t hout bei ng pronpted, identified Luciano as the speed boat's pilot.
These facts do not make for an inperm ssibly suggestive show- up.

Luci ano attenpts to underm ne the spontaneity of the
identificationby pointingtothree separate stories told about the

identification. Cf. Jackson v. Fogg, 589 F.2d 108 (2d Cir. 1978)

(affirmngdistrict court's grant of habeas where convi cti on was based
sol el y on questionabl e identification procedures). But the district
court rejected Luciano's alternative viewof the facts and found "no
evi dence what soever that the identification happenedin any ot her form
t han t he spont aneous formin which the agents testified." W cannot

say that this conclusion was unreasonabl e.
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Luci ano al so attenpts to undercut the spontaneity of the
identification by arguingthat the police could easily have used | ess
suggestive identification procedures and that there was no good reason
for allow ng the detaineestosit onthefirst floor of the Guanica
stati on where agents Vel ez and Ri vera m ght easily see them But the
first part of this argunent assunes that an identification was
i ntentionally contenpl ated by t he Guani ca police. The district court
found that at thetinetheidentificationoccurred, theofficersinthe
Quani ca station were not attenpting to undertake anidentification; the
det ai nees were sinply sitting downstairs. The governnent concedes t hat
it didnot attenpt | ess suggestive identification procedures, such as
alineup. But, asthedistrict court concluded, "there was no need for
alineup"” after the officers i mmediately identified Luciano. The
second part of Luciano's argunent is that the police shoul d not have
det ai ned t he suspects downst airs, where anyone wal ki ng i n coul d see
them No doubt the Guanica police m ght have been nore careful. But
t he det ai nees wer e downstai rs because the Guani ca stationis asnall,
two-story building and it was not unreasonabl e t o opt agai nst hol di ng
t he suspects upstairs where the adm ni strative offices are | ocat ed.
These circunst ances do not support Luci ano' s theory that this was all

a setup.
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D. Lopez-Lopez's Post-Arrest Statenment (Lopez-Lopez, Luciano)
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Lopez-Lopez and Luci ano allege that the district court
commtted reversibleerror at trial whenit deniedtheir objectionto
suppress evi dence of a statenent Lopez-Lopez nade at the Guanica
station. Lopez-Lopez told Luciano "don't answer"®when Luci ano was
asked whet her he knew anyt hi ng about a shi pnent t hat had been sei zed.
The district court permtted officer Juan Areval o- Echevarria, a
sergeant inthe Yauco drugs division, totestify that Lopez-Lopez had
told Lucianotoremainsilent. Both Lopez-Lopez and Luci ano now ar gue
t hat officer Areval o' s testinony constituted inproper conment ontheir
rightstoremainsilent, inviolationof their Fifth Anmendnent rights.
Luci ano al so argues that the testinony viol ated the rul e of Brut on v.

United States, 391 U. S. 123 (1968), which prohibits adm ssi on of

testi mony by a nontesti fyi ng def endant i ncul pati ng a codef endant in a
joint trial.”

As tothe first claim that the adm ssion of Lopez-Lopez's
statenent telling Luci ano not to answer vi ol at ed bot h def endants' Fifth
Amendnent rights, we first note the general prohibition establishedin

Doyl e v. Ohio, 426 U. S. 610 (1976). Subject to certain exceptions,

adm ssi on of evidence of a defendant's post-arrest silence, after

6 Lopez- Lopez went onto say "we don't know anyt hi ng about t he
shi pment,"” but that statenment was not introduced at trial.

! Lopez-Lopez, inone sentence of his brief, attenpts to adopt
Luci ano' s Brut on argunment. But Brutonis unavail abl e to Lopez-Lopez
because Lopez-Lopez is the decl arant and the statenent is therefore
adm ssi bl e agai nst him
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M randa war ni ngs have been provi ded, to i npeach an expl anation a
def endant offers at trial, violates a defendant's Due Process rights.
Id. at 618-19. Lopez-Lopez and Luciano say that Lopez-Lopez's
statenment to Lucianofits the pattern governed by Doyl e. Lopez-Lopez
and Luci ano characteri ze Lopez-Lopez's directionto Luciano, telling
hi m"don't answer, " as rem ndi ng Luci ano of his |egal right, under
M randa, toremainsilent. They argue that Lopez-Lopez's rem nder to
Luci ano of Luci ano's right, and Luci ano's exercise of hisright to
remai n si |l ent upon bei ng rem nded, are bei ng used agai nst bot h of them

The Doyl e argunent fails because their post-M randa sil ence
was not used agai nst themat trial. Oficer Arevalotestified about
what Lopez-Lopez said, not as to the sil ence of either defendant. There
was no testinony as t o whet her Luci ano responded to Lopez-Lopez's
suggestion by remai ni ng sil ent and t here was no t esti nony about either
party remai ning silent inthe face of questioning. That what Lopez-
Lopez sai d i nvol ved a st at enment about not sayi ng anyt hi ng does not put
the statenment into the category of post-M randa sil ence upon whi ch
comment i s i nperm ssible. Wen an accused is given hisMrandarights,
and t hen wai ves t hose ri ghts by vol untarily nmaki ng statenents, he may
not rely onDoyl e to object tothe adm ssion of those statenents sinply

because the statenents refer tothe act of keepingsilent. Cf. United

States v. Harris, 956 F. 2d 177, 181 (8th Gr. 1992) (holdingthat it is
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perm ssible to admt testinony that the accused ceased to answer
questions once the accused initially begins answering questions).

The Bruton argunent al so fails. The argunent goes |ike this.
When, in a joint trial, a statement is admtted of a defendant
confessingtoacrine andinplicating acodefendant, the codef endant
may be deprived of his Confrontation Cl ause rights by bei ng unabl e to
force the confessi ng def endant to take t he stand and be cr oss- exani ned
(due to the confessing defendant's Fifth Anendnent rights). Bruton,
391 U. S. at 137. Insuchsituations, alimtinginstructionthat the
jury shoul d consi der the statenent only as to t he conf essi ng def endant
may be i nadequate to protect the inplicatedcodefendant. 1d. The
t heory hereis that Lopez-Lopez's statement telling Luciano not to
answer tends to incrimnate themboth and is sufficiently like a
confession to warrant Bruton protection. W agreethat it tends to be
i ncrimnating, but that does not answer the question of whether it is
within Bruton's scope.

The chal | enged testi nony here does not fall withinBruton,

as that rul e has devel oped. The statenent "don't answer" is not a

confession. As we recently noted inBrown v. Mal oney, 267 F. 3d 36 ( 1st
Cir. 2001), Bruton does not necessarily apply, if indeed it ever
applies, when such statenents are i nvolved. |d. at 41-42. W need not
resolve this anmbiguity because Lopez-Lopez's statenent is not

sufficiently closeto a confession: that is, it is not powerfully
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incrimnating. See nited Statesv. Snith, 46 F. 3d 1223, 1227-28 (1st

Cir. 1995) (notingBruton's requirenent of "express[ ]" and "powerful [

]" inplication); R chardson v. Marsh, 481 U. S. 200, 208 (1987) (hol di ng

that Bruton applies when a nontestifying defendant's statenment
"expressly inplicat[es]" a codefendant, | eaving no doubt that it woul d
be "powerfully incrimnating”) (quoting Bruton, 391 U S. at 124 n. 1,
135). The argunent that the statenent was of an "incri m natory nature"
is insufficient to clear the hurdle requiring a powerfully

incrimnating statement. Cf. Brown, 267 F. 3d at 42 (holding that it

was reasonabl e for a state court to concl ude t hat Bruton di d not apply
inthe absence of powerfully incrimnating evidence). Lopez-Lopez's
"don't answer" statenent di d not even nenti on any person or any crime
or any crimnal responsibility.

I n addi tion, Luci ano asked for neither a severance nor a
l[imting instruction. Of course, in a true Bruton confession
situation, alimtinginstructionwouldnot curethe harm 391 U S at
135-37. But Luciano's failuretoevenask for alimtinginstruction
is afair gauge for measuring the | ack of harmto Luciano fromthe
evi dence.

E. Expert Testinony (Lopez-Lopez, Luciano, Santana)

Al'l three appellants renewtheir objectionstothe district

court's decisionto allowone of the governnment's w tnesses, U S.

Cust ons Servi ce agent Ji ménez, to provi de expert testinony based on his

-20-



pri or experiences investigating drug inportation operations. The
parties agree that agent Ji ménez was not i n any way i nvol ved i nthe
i nvestigation of this case. The governnent characterizes the testinony
as "expert" or "quasi-expert"” and saysthat it offeredit toexplainto
t he jury t he nodus operandi of individual sinportingdrugsinto Puerto
Ri co and t he t ool s of that unl awful trade. Agent Jinménez testified
about howdrug i nportation schenmes use G°Sto facilitate air drops and
boat -t o- boat transfers, and about howcel |l ul ar tel ephones are used to
enabl e boat -t o- gr ound communi cati on. The evi dence was rel evant because
a GPS and a cel lul ar tel ephone were found on the speed boat inthis
case and a cel lul ar tel ephone was | ater foundinthe fieldwherethe
three were arrested.

Appel | ants attack on several fronts. They say that, under

Daubert v. Merrel |l Dow Pharmaceuticals, Inc., 509 U S 579 (1993), and

Kumho Tire Co. v. Carmchael, 526 U. S. 137 (1999), the district court

failedto apply the correct standard for adm tti ng expert testi nony.
They al so characteri ze the drug i nportation schene as "plainvanilla"
and argue t hat expert testi nony was unnecessary to helpthejurors
understand a type of crim nal operation wi th which the jurors are
“fam liar." Furthernore, they argue that agent Ji ménez was i nconpet ent
totestify. Fed. R Evid. 601. Finally, they argue that under Fed. R
Evid. 403 the evidence's "probative value [was] substantially

out wei ghed by t he danger of unfair prejudice" and so the district court
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shoul d have excl uded t he evi dence. W revi ewfor abuse of discretion
the district court's decisionto admt this expert testinony. United
States v. Sebaggala, 256 F.3d 59, 66 (1st Cir. 2001).

As to t he wrong standard argunent, Daubert, as anplifiedin
Kumho Tire, sinply requires that thetrial judge, under t he Federal
Rul es of Evi dence, ensure that an expert' s testinony "bothrests on a
reliablefoundationandisrelevant tothe task at hand." Daubert, 509

U S. at 597, guotedin Kumho Tire, 526 U.S. at 141; see al so Fed. R

Evid. 702 & advisory comm ttee's note (amended i n response t oDaubert

and Kunmho Tire). As Daubert stated, and Kumho Tire reaffirned, the

test for reliabilityis "flexible" and "Daubert's |ist of specific
factors neither necessarily nor exclusively appliesto all experts or
inevery case." Kunho Tire, 526 U. S. at 141-42; see al so Fed. R Evid.
702 advi sory commttee's note (stating that theDaubert factors are not
"exclusive [or] dispositive"). Furthernore, "thelawgrants adistrict
court the sanme broad |atitude when it decides how to determ ne
reliability as it enjoys in respect to its ultimate reliability

determ nation." Kumho Tire, 526 U S. at 142.

Bot h def ense counsel and the di strict court were appri sed of
the governnent's proposal to introduce agent Jiménez's expert
testinmony. There is no reason to believe that the district court
sonmehowfailedto performits gatekeeping function: outside of the

presence of the jury, the district court heard defense counsel's
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obj ections tothe expert testinony and t he governnment's proffer. The
court found that agent Ji ménez' s testinony was based on hi s experi ence
wi t h how GPS and cel | ul ar t el ephones are used i n drug operations. That
the court acted as gat ekeeper is evident fromits decisionto sharply
constrain agent Jiménez's testinmony. The court permtted himto
testify whereit believed his testinony was rel evant and hel pful , for
exanpl e, to expl ai n the nmeani ng of GPS coordi nates found on t he boat
and t o expl ai n t he range of cellul ar tel ephones at sea, but refusedto
allowhimtotestify where it thought the evidence was not rel evant or
hel pful, for exanple, to explainthe presence of raincoats and wetsuits
on the boat.

Next i s the clai mthat the expert testinony was i nproper
because it related to subjects that the jurors coul d understand wi t hout
such testimony. Adistrict court may admt expert testinmony if it
finds that "specialized knowm edge will assist thetrier of fact to
under stand t he evi dence or to determ ne a fact inissue."” Fed. R
Evid. 702. The district court has "consi derabl e latitude" i n deciding
whet her expert testinony will be hel pful tothejury. Sebaggala, 256
F.3d at 65. We are m ndful that "[t]he trial judge has a hands-on
famliarity with the nuances of the case -- nuances whi ch may not

survive transplantationinto acoldappellaterecord.” United States

v. Hoffman, 832 F.2d 1299, 1310 (1st Cir. 1987).
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Here, the trial judge determ ned that agent Jinénez's
testi nony woul d hel p the jury understand the rol e of a GPS and cel | ul ar
t el ephones i n marine drug i nportation schenes. Appel |l ants have made no
reasoned argunent to support the clai mthat GPS, GPS coordi nates, their
| evel of accuracy, nautical charts, mari ne navi gation, and the rol e of
al | of these things indrug snuggling operations are common know edge.
Nor i s there any evi dence that cel |l ul ar tel ephones, their ranges at
sea, andtheir rolein snmuggling operations are withinthe typical
juror's common know edge. It is well establishedthat, in drug cases,
t he governnent may cal |l expert witnesses totestify about cri m nal
nodus oper andi when such testi nony woul d be hel pful tothe jury. "W
have adm tted expert testinony regardi ng the operation of crim nal
schenmes and activitiesinavariety of contexts, findi ng such testinony
hel pful tojuries inunderstandi ng some obscure or conpl ex aspect of

thecrime." United States v. Montas, 41 F. 3d 775, 783 (1st Cir. 1994);

see also United States v. Hensel, 699 F. 2d 18, 38 (1st Cir. 1983)

(uphol di ng adm ssi on of testinony about drug smuggl ers' met hods because

"smuggling tons of marijuanais a conplex matter"” and t hus expert

t estimony woul d hel p the jury); accord United States v. Brown, 776 F. 2d
397, 400 (2d Cir. 1985).

Appel | ant s al so argue t hat agent Ji ménez was i nconpetent to
testify under Fed. R Evid. 601. They argue that t he governnent, under

t he gui se of presenting expert testinony, presented prohibited]l ay
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opi nion testi mony regardi ng a matter of whi ch agent Ji menez had no
personal know edge. Again, we disagree. The district court cabi ned
agent Ji ménez' s testinony, as al ready descri bed. Agent Jinénezis a
Custonms Service agent. He was a mari ne enforcenent officer charged
withinterdicting suspected vessels entering Puerto Ricanwaters. He
spent fourteen years as an electronic technicianwiththe Air Force and
he is an FCC-1icensed radi o operator. He has a degree in electrical
engi neeri ng and has uni que know edge -- about GPS, cel | ul ar tel ephones,
and the logistics of marine drug inportation -- gained through
infiltrating organi zations attenpting to snmuggl el arge quantities of
cocaineinto Puerto Rico. These factors persuade us that the district
court was well withinits discretion when it found agent Ji nénez
conpetent to testify as an expert.

Appel  ants' best and final argunent is that, under Fed. R
Evid. 403, the evidence's "probative value [was] substantially
out wei ghed by t he danger of unfair prejudice.” "Evenif adm ssible
under Rul e 702, expert testinmony still may be excl uded under Fed. R
Evid. 403 if its probative valueis substantially outwei ghed by t he
risk of unfair prejudiceit creates.” Mntas, 41 F.3d at 783. If a
cel lul ar tel ephone had not been foundinthefieldas well as onthe
boat, appel |l ants woul d have a better argunent. The question at trial
was not whet her there was a drug conspiracy (to which the GPS and

cellular tel ephone on the boat went), but rather whether these
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def endants were t he drug conspirators. The cellul ar tel ephoneinthe
fieldwent totheidentity question of whether these def endants were
t he ones associated with the drug boat. Inthis context, the district
court didnot abuseits discretioninconcludingthat the probative
val ue of the evidence outwei ghed any prejudice.

F. Denonstrative Spotlight Evidence (Lopez-Lopez, Luciano)

Bot h Lopez-Lopez and Luci ano obj ect tothe district court's
sua spont e order requesting the prosecutionto denonstrate the use of
a spotlight -- one of two di fferent spotlights used onthe FURA boat on
the night of the arrests -- in the courtroom They say the
denonstrati ve evi dence was m sl eadi ng and | acki ng i n probati ve val ue.
See Fed. R Evid. 403. It has long been settled that this
determ nationis withinthe district court's sound discretion. United

States v. Cartano, 420 F. 2d 362, 364-65 (1st Cir. 1970); see also 4

Wei nstein's Federal Evidence § 611.02[2][a][iVv] (J.M MLaughlin ed.,

2d ed. 2001) (noting the court's "broad discretion” in admtting
denonstrative evidence). Here, we do not think the district court
abused its discretion.

Def endant s put into di spute the extent to which the spotlight
woul d have perm tted the officers to viewlLuci ano under conditions
resenbl i ng daylight, as the officers all eged and t he def ense deni ed.
Agent R vera denonstrated the spotlight by turningit onincourt under

controll ed conditions. The light was turned on for a period
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approxi mating the two to t hree second peri od duri ng whi ch agents Vel ez
and Riveratestifiedthey wi tnessed Luci ano on t he ni ght t he speed boat
was apprehended. Furthernore, the light was fl ashed only i nthe corner
of the courtroom not on any of the appellants.

Thi s denonstrati on was highly relevant. |t went to the
credibility of critical testinony inthe case: the testinony of agents
Vel ez and Ri vera, who cl ai med t o have seen Luci ano pil oting the speed
boat. There was no error.

G Failure to Provide Jury Instruction on Prior Inconsistent
Testinony (Lopez-Lopez, Luci ano)

Lopez-Lopez and Luci ano argue that the district court erred
by refusingtoinstruct thejury that it coul d consider prior testinony
by t wo gover nnment wi t nesses as substanti ve evi dence on behal f of the
appel | ants under Fed. R. Evid. 801(d)(1)(A).® Lopez-Lopez's argunent
isforfeited, as he did not assert it at trial, but we consider the
objection as to Luciano and conclude that it is without nmerit.

Luci ano argues that the court shoul d have i nstructed t he
jury that agent Vel ez's prior sworntestinony, concerningthelength of
hi s observation of the driver of the speed boat at sea, coul d be

consi dered as substanti ve evi dence under Rul e 801(d) (1) (A) rather than

8 Fed. R. Evid. 801(d)(1)(A) provides: "Astatenent i s not
hearsay if . . . [t]he declarant testifies at thetrial . . . andis
subj ect to cross-exani nation concerning the statenment, and the
statement is (A) inconsistent withthe declarant's testinony, and was
gi ven under oat h subject tothe penalty of perjury at atrial, hearing,
or other proceeding . . . ."
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nerel y as i npeachnent evi dence. Second, he argues that agent Padilla's
al |l egedl y prior inconsistent testinony, concerningthe circunstances
under whi ch agents Vel ez and Ri vera | at er encount ered Luci ano at t he
Guani ca station, shoul d have been adm tted as substanti ve evi dence
under that same rule. W reviewsuch challengestojuryinstructions

for abuse of discretion. United States v. Sm th, 145 F. 3d 458, 460

(1st Cir. 1998). W address Luci ano's argunents ontheir terms, but
note that, evenif everything he has argued is true, it remains uncl ear
that heisentitledtoaninstructiontellingthe jury to consider
evidence that it has heard. Juries are presuned to consider the
evi dence before themand, for this reason, courts do not frequently
acconpany particul ar fragments of the evidence beforethejurywth
special instructions that the evidence nmay be considered as
subst anti ve.

1. The Vel ez testinony.

At the Novenber 19, 1999, suppression hearing, agent Vel ez
testified that the time period during which he was abl e to observe
Luci ano at sea -- that is, the el apsed tinme fromwhen agent Vel ez
turned on the spotlight to when the drug-inporting speed boat ranmmed
intothe FURA vessel -- was "maybe two or three seconds."” He said,
more general ly, that it was "very fast." Defense counsel argues that
this statement i s inconsistent with Velez' stestinony at trial that the

sane tinme period was "[b] etween five and four seconds” and that it
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"wasn't nore than five seconds.” After counsel noved to admt the
al | egedl y i nconsi stent prior statenent as "substantive evi dence" under
Fed. R Evid. 801(d)(1)(A) and the court deferredits determnation of
t he moti on, counsel saidto Velez: "Two or three seconds i s what it
took; isn't that so?" Agent Vel ez responded by sayi ng "approxi natel y, "
noti ng that he did not have a watch in his hand at the time of the
i ncident, and then conceding that it coul d have been two or three
seconds, as he had sai d at the suppression hearing. Hereiteratedthat
it all "happened very qui ckly." The cross-exam nation then conti nued
on the presunption that two to three seconds was the correct tine
esti mat e.

Utimately, the court refused to instruct the jury that
prior i nconsi stent statenents coul d be used not just to inpeach, but as
subst anti ve evi dence. The court tol d defense counsel "I will allowyou
t o argue anyt hi ng you want on" the effect of the evidence and expl ai ned
t hat def ense counsel coul d devel op any argunents he pl eased on t he

basi s of the di screpancy between the statenents.® Counsel objected.

° | ndeed, defense counsel took this opportunity and read and
cited the transcripts fromthe previ ous hearings verbatim At cl osing
argunent, defense counsel referredtothese statenents. For exanpl e,
with respect toagent Padilla' s testinony, defense counsel introduced
verbatimthe only statenent that they now cl ai mwas not properly
admtted; that is, agent Padilla s statenent that theidentification of
Luci ano by agents Vel ez and Rivera occurred as Luci ano was bei ng
br ought tothem And counsel was permittedto di scuss, as substantive
fact, all three versions of theidentification, andtoinvitethe jury
to believe any one of them or none of them
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As to Vel ez' s statenent, we t hi nk Luci ano’' s argunent fails
for avery sinplereason. Agent Velez, at trial, adopted his all egedly
i nconsi st ent suppressi on hearing testi nony when he affirmativel y stated
that the correct time coul d have been two or three seconds rather than
five seconds. Onthese facts, thereis no Rule 801(d)(1) issue, nor is
t here any hearsay i ssue at all, and thus there are no grounds for
counsel to object to the district court's refusal to provide an
801(d) (1) instruction. See Fed. R Evid. 801(d)(1) advisory
conmttee' s note ("If the witness admts onthe stand that he made t he
statenment and that it was true, he adopts the statenent and thereis no

hearsay problem"); United States v. Klein, 488 F. 2d 481, 483 (2d Cir.

1973); 5Weinstein's Federal Evidence, supra, at 8 801.21[4] ("If a

wi t ness, questioned about a prior statenent, admts onthe stand t hat
he or she made t he st atenment and acknow edges that it is true, the
wi t ness t hereby adopts the prior statenment as his or her testinony.
Thi s adopti on bypasses the requi rements of Rul e 801(d) (1) and the
entire hearsay problem™").

2. The Padilla testinony.

At a March 25, 1999, prelim nary hearing, agent Padilla
testifiedthat when he intervi ewed agents Vel ez and Rivera, they said
t hat they identified Luci ano as t he speed boat' s driver as he was bei ng
brought to themat the station. At trial, agent Padillatestifiedthat

agents Vel ez and Riveratold himthat they couldidentify Luciano as
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t he boat's captain. Defense counsel presented agent Padillaw th his
prelimnary hearing transcript statenent torefresh his recollection of
his earlier testinmony. Agent Padilla adnmtted to maki ngt he st at enent
in the transcript.

On these facts, Luciano's argunent againfails. First, the
prelimnary hearing statenment and thetrial statement are not at all
i nconsi stent, and t hus Rul e 801(d)(1)(A) does not apply. Second,
def ense counsel did not attenpt tointroduce agent Padilla' s testinony
as substantive evidence; it was adm tted, at counsel's direction, to
refresh agent Padilla' s recollection. Luciano may not nowargue, for
the first tinme on appeal, that it was error not to admt the evidence
for sone other purpose.?0

H. Failure to Provide Jury Instruction on the Alien Smuggling
Theory (Sant ana)

Santana alone clains it was reversible error for the district
court torefusetoinstruct thejurytoacquit if thejury determ ned

t hat Santana was j ust as |i kely snuggling aliens as i nporting cocai ne.

10 Luci ano al so argues that agent Padilla's prelimnary hearing
testinmony conflicts with the testinony of agents Vel ez and Ri ver a.
Agents Vel ez and Rivera testifiedto having observed Luci ano whil e he
was seated in the station, not while he was bei ng brought to them
Luci ano advances thi s portion of the argunent i n one sentenceinhis
brief, but we can dispense with it alnost as quickly. Rul e
801(d)(1)(A) byitsterns applies when a decl arant testifies at trial
and that testinony is inconsistent withthe declarant’'s own testinony
under oath at a pri or proceedi ng. The rul e does not apply where, as
here, the declarant's prior statenment isinconsistent withthein-court
testi mony of sone other witness.
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We give plenary review to the question of whether the evidence

adequat el y supported the requested instruction. United Stated v.

Rodri guez, 858 F.2d 809, 812 (1st Cir. 1988).

At the jury instructions conference, Santana's counsel
requested ajuryinstructionstating"if it's equally probabl e that
def endant s coul d have been i nvol ved i n sone al i en snuggl i ng vent ur e,
t hen you nmust acquit." The district court refused to provide the
i nstruction because of insufficient evidenceintherecordto support
the al i en snuggling theory. The court noted that there was no evi dence
t o connect Santana to any smuggling ring. Counsel responded by stating
that "aliens routinely hide for | ong periods of time beforethey start
novi ng" and i npl i ed that such hidi ng occurs in the areas where Sant ana
was arrested, but conceded t hat the evi dence for these cl ai ns was "not

in this record.”

On the facts, the district court was well within its
discretioninfindingthat the evidenceinthe record was insufficient
to support a claimthat it was equal ly pl ausi bl e that Santana was
i nvol ved i n an alien smuggling operation. Al though a def endant has a
right tohavethejuryinstructedon his theory of the defense, this
ri ght extends only to those defenses for which thereis sufficient

evidentiary support. Mathews v. United States, 485 U. S. 58, 63, 66

(1988); United States v. MG I1l, 953 F. 2d 10, 12 (1st Cir. 1992);

United States v. Passos-Paternina, 918 F. 2d 979, 984 (1st G r. 1990).
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The def endant i s not entitledto aninstructi on on a def ense when t he

evi dence in the record does not support that defense. See generally 2A

C A Wight, Federal Practice and Procedure 8 482, at 346-50 &n. 20 (3d

ed. 2000).

Here, al though t he | ocati on wher e Sant ana was appr ehended nay
wel | have been one where ill egal aliens sonetines entered Puerto Ri co,
t here was no evi dence inthe record connecti ng Santanato any alien
snmuggl i ng operation. Even consideringthe evidenceinthelight nost
favorabl e to Santana, there was i nsuffici ent evi dence to concl ude t hat
he m ght have been part of an alien snmuggling operation, and thus
insufficient evidence to warrant his proposed instruction.
Furthernore, the district court permttedthe defenseto present its
al i en smuggling theory at closing, solong as the defense presented it
inaway that didnot distort the evidence, thereby further underm ni ng
Sant ana's cl ai m here.
|. Sufficiency of the Evidence (Lopez-Lopez, Luciano, Santana)

Lopez- Lopez, Luciano, * and Sant ana argue t hat t he evi dence
on whi ch they were convictedis insufficient and that their convictions

shoul d t heref ore be vacated. See Fed. R Crim P. 29(a) ("The court .

1 Luci ano' s argunent i s uncl ear because he argues that he
shoul d have been acquitted under Fed. R. Crim P. 29 only in the
context of his claimthat the district court shoul d have suppressed
agent Velez'sidentificationtestinony. W give Lucianothe benefit of
t he doubt but nonet hel ess concl ude t hat t he evi dence on whi ch he was
convicted was sufficient.
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shall order the entry of judgnment of acquittal . . . if the
evidence is insufficient to sustaina conviction. . . ."). As we

stated in United States v. Sullivan:

| n assessing a chal l enge to the sufficiency of the evidence,
we "reviewthe record to determ ne whet her t he evi dence and
reasonabl e i nferences therefrom taken as a whole and inthe
i ght nost favorable to the prosecution, would allow a
rational jury to determ ne beyond a reasonabl e doubt t hat
t he defendants were guilty as charged.”

85 F. 3d 743, 747 (1st Gr. 1996) (quotingUnited States v. Mena- Robl es,

4 F. 3d 1026, 1031 (1st Gr. 1993)); see also United Statesv. Otiz,

966 F.2d 707, 711 (1st Cir. 1992).

The i ndi ct nent charged each of the three defendants with (1)
possession with intent to distribute, and aiding and abetting
possessionwithintent todistribute, 700 kil ograns of cocai ne, 21
U S C 8§8841(a)(1); 18U . S.C. 82, and (2) inportation, and ai di ng and
abetting inportation, of 700 kil ograns of cocaine, 21 U.S.C. § 952(a);
18 U.S.C. 82. Al three defendants were convicted on both counts of
t he i ndi ctment. Thus, on count one, the governnent had t he bur den of
proving, with respect to each def endant, the essential el enents of the
crime of possession of cocaine with intent to distribute.
Specifically, the governnment had to prove "that the defendant] s]
possessed cocai ne, either actually or constructively, that [they] did
sowithaspecificintent todistributethe cocaine over which [they]
had actual or constructive possession, and that [they] did so know ngly

and intentionally." United States v. Latham 874 F. 2d 852, 863 (1st
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Cir. 1989). On count two, the governnent had to prove that the
def endant s brought cocaineintothe country frominternational waters
or fromairspace i n excess of twelve nm | es outward fromthe coastl i ne.

United States v. Nueva, 979 F. 2d 880, 884 (1st Cir. 1992). "[N]o

prem umis placed on direct as opposedto circunstantial evidence."
Otiz, 966 F.2d at 711.1%2

On appeal, our role is to determ ne whether the jury's
verdi ct i s supported by a pl ausi bl e rendi ti on of the evidence, not to

wei gh t he evi dence or nake credibility judgments that are properly

withinthe purviewof thejury. United States v. Tierney, 266 F. 3d 37,
40 (1st Cir. 2001). Althoughthis caseis acloseonewthrespect to
Sant ana, we concl ude t hat the evi dence, taken as a whole andinthe
i ght nost favorabletothe prosecution, would permt arational jury
t o det er m ne beyond a reasonabl e doubt that t he defendants were guilty

as charged.

12 Appellants all deny that they were the speed boat's
occupants. No one di sputes that the intercepted boat had cocai ne on
board, or that the boat's occupants were all in possession of the
cocai ne, or that the quantity on board was sufficient togiveriseto
an i nference that the boat's occupants intended to distribute the
cocai ne, see Latham 874 F.2d at 862 (noting "the doctrine that
possessi on of | arge quantities of drugs justifies theinference that
the drugs are for distribution and not personal use" and citing sever al
cases applying thisinference), or that the boat i nported the cocai ne
intothe country frominternational waters, or that all of this was
done knowi ngly and i ntentionally. The only questi on was whet her Lopez-
Lopez, Luciano, and Santana were the boat's occupants.
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A brief description of the evidence on whi ch appel | ants were
convictedis helpful. At trial, the evidence establishedthat three
FURA agent s encountered at sea a boat occupi ed by t hree peopl e and
about 700 ki | ograns of cocai ne. The FURA agents successful |y captured
t he boat and t he cocai ne, but the boat's three occupants escapedto a
near by beach at about 3: 00 a.m Fortunately, agents Vel ez and R vera
were able to get alook at the boat's captain. One hour later, at 4:00
a. m, Yauco policeofficers Al arcon and Cruz, responding to the drug
boat capture, sawthree nmen wal ki ng al ong a rural hi ghway at | east two
m | es fromwhere t he boat' s occupants had | ast been seen. These three
nmen turned out to be the appel | ants: Lopez-Lopez, Luci ano, and Sant ana.
The threenmenranand hidinafieldbytheroadside. There, officers
Al arcon and Cruz, together with additional officers fromthe t own of
Laj as, apprehended and arrested them At the time, all three nen
appeared danp and exhaust ed.

At approximately 6:00 a. m, agents Vel ez and Rivera arrived
at the station where Lopez-Lopez, Luci ano, and Sant ana wer e bei ng hel d.
Upon seeing the three i ndividual sinhandcuffs, agents Vel ez and Ri vera
i medi ately identifiedLuciano as the pilot onthe boat they had seen
only a few hours earlier, but neither agent was able to identify
Sant ana or Lopez-Lopez because neither agent had seen the faces of the

other two nen on the boat while at sea.
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Three weeks | ater, of ficer Gruz, acconpani ed by cust ons agent
Padi | | a and others, returnedtothe fieldwhereofficers Al arcon and
Cruz had found and arrested Lopez- Lopez, Luci ano, and Santana. The
agent s found several itens, includingacellular tel ephone. Through
t el ephone record anal ysis of the tel ephone foundinthefield, it was
determ ned that at 3:27 a.m, on the night the speed boat was
appr ehended and t he three were arrested, a call was placed fromthe
cellul ar tel ephone to a tel ephone accessible to residents in the
bui | di ng where Lopez-Lopez resi ded. Between March 1, 1999, and March
23, 1999, several other calls had been placed fromthe cellular
t el ephone to this building.

On this evidence, arational jury could have determ ned
beyond a reasonabl e doubt that Luci ano was guilty on both counts.
Agents Vel ez and Riveratestifiedthat they sawLuciano pilotingthe
boat full of cocaine. If thejurycreditedthis testinony, thenthe
gover nment made out a case agai nst Luci ano. So the question, for
Luci ano, is sinply whet her areasonablejury couldhave creditedthis
testi nony.

Luci ano says that agents Vel ez and R vera observed t he boat' s
driver for only two to three nonconti nuous seconds, at a di stance of
fiftytosixty feet, in poor |ight conditions, wthout ever havi ng seen
t he driver before, whil e the boat was zi g- zaggi ng. Areasonable jury

coul d have found t hat t he conditi ons were not nearly as unfavorabl e as
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Luci ano argues. O her evi dence showed that the identification was
ai ded by an 800, 000 candl epower spotlight, whichis sufficient to
render a dark night as bright as day. The identificationwas froma
di stance of only about twenty feet and becane even cl oser as t he speed
boat approached, and ultimately collided with, the FURA boat. And
agents Vel ez and Riverawere trainedto focus their attention onthe
pilot in this type of encounter. A reasonable jury could have
concl uded that this was enoughto nake areliableidentificationof the
capt ai n.

In addition to this direct identification, there was
circunmstantial evidence tending to incul pate Luciano, including
evi dence that there were three nen on t he boat and that he was one in
a group of three men found just m|es fromthe boat shortly after the
boat's occupants fl ed.

As to Lopez-Lopez, the evidence was al so sufficient. The
evi dence showed t hat Lopez- Lopez was found, wi th two ot hers, wal ki ng on
arural road, inthe mddleof the night, withinmles of where a group
of three nmen had fl ed a boat | oaded wi t h cocai ne. Lopez-Lopez was found
wi th Luci ano, who was i dentified as the boat's driver. |n addition,
Lopez-Lopez was |linkedto the crinme through tel ephone record anal ysi s
of the tel ephone found in the field. Further, Lopez-Lopez gave an
i npr obabl e account of howhe endedupinthefieldandattenptedto

sil ence Luci ano when the police asked Luci ano questi ons.
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Thi s brings us to Santana. Santana's case i s nuch cl oser;
al though his caseis onthe margin, the evidence was sufficient to
convict. The evidence |inking Santanato the crineis hardly abundant.
Three nmen escaped fromt he scene of the cri ne and Sant ana was f ound,
wi t h two ot her men, about an hour | ater and not too far fromwhere t he
boat's occupants were | ast seen. He ran when he sawthe police and hid
inafield, whichsuggests awareness of guilt. Santana was danp and
exhaust ed, consistent with his having fl ed the boat and run to where he
was ultimately caught. "[T]hat [a defendant's] acts appeared not to be
illegal when viewed inisolation does not bar his conviction.”" Qtiz,

966 F. 2d at 714 (quotingUnited States v. LaChance, 817 F. 2d 1491, 1494

(11th Cir. 1987) (second alterationinOtiz)) (internal quotation
mar ks onmitted). "[J]uries are not requiredto exam nethe evidencein
i solation, for "individual pieces of evidence, insufficient in
t hensel ves t o prove a point, nmay i n currul ati on prove it. The sumof an
evidentiary presentation may well be greater thanits constituent

parts.'" 1d. at 711 (quotingBourjaily v. United States, 483 U. S. 171,

179-80 (1987)).

Sant ana was not only found wal ki ng by t he si de of the road,
inthe mddleof thenight, closeinplaceandtinetothecrine. He
was al so found with two ot her men, whi ch mat ches t he nunber of nen seen
on the boat. And he was not only found with two ot her nen; he was

found with Luci ano, who was identified by two FURA eye wi tness as
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havi ng been t he boat' s pilot, and with Lopez-Lopez, who was |inkedto
the crinme through tel ephone records. Thisis not acaseinwhichthe
jury inpern ssibly convicted a def endant on t he basi s of i nnocent
associationwith thoseinvolvedinillegal activities. Instead, the
jury reasonabl y concl uded t hat Sant ana, by hi s own conduct and by hi s
presence i nthe conpany of Lopez-Lopez and Luciano, hidinginafield
inrural Puerto Ricoat 4:00a.m, havingjust runfromthe police, was
anyt hing but innocent. We think this evidence was sufficient.

J. Apprendi (Lopez-Lopez, Luciano, Santana)

Lopez- Lopez, Luci ano, ¥ and Sant ana advance t wo Appr endi
arguments: (1) that their sentences are unconstitutional because t hey
are based on factors found by the di strict judge under a preponderance
of the evidence standard rather than on findi ngs nade by the jury
beyond a reasonabl e doubt, and (2) that 21 U. S. C. 88 841 and 95214 - -
t he drug | aws under whi ch t hey were sentenced -- are unconstituti onal
because the | aws provi de for sent ence conput ati ons based on factors

found by t he judge rat her than by the jury. See Apprendi, 530 U. S.

466. We reject both clains.

13 On August 6, 2001, we granted Luci ano' s notion seeki ng | eave
to join Santana's Apprendi argunents.

14 It i s uncl ear whet her appel | ants chal | enge §8 841 only, or
bot h 8§ 841 and 952. W gi ve themt he benefit of the doubt by assum ng
that they chall enge both.
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Odinarily we woul d revi ewappel | ants' obj ections only for
pl ain error because they failedto nmake their argunments tothe district

court. dano, 507 U.S. at 731-32; United States v. Robi nson, 241 F. 3d

115, 119 (1st Cir. 2001). Appellants argue, however, that they could
not have presented their argunments at sentenci ng because Appr endi was
deci ded on June 26, 2000, only two weeks before the July 10 sent enci ng
hearing. Although we reject this as an excuse, we will reach the
merits of defendants' arguments, which we answer easily.

1. Sentences.

There was no error at all. Apprendi's prohibition"applies
only when the di sputed ' fact' enl arges the appli cabl e st atut ory maxi mum
and t he def endant' s sentence exceeds the ori gi nal maxi nrum " United

States v. Caba, 241 F. 3d 98, 101 (1st G r. 2001); see al so Apprendi,

530 U. S. at 490. Appellants recognize the often-stated viewof this
court, but invite us to overl ook our own (and Suprene Court) precedent
infavor of a much nore sweeping vi ewof Apprendi. W decline the
invitation.

Here the district judge sentenced each defendant to 235
nmont hs, whichis |ess than the 240-nont h stat utory maxi numsent ence f or
trafficking eventhe smal |l est quantity of cocaine. See 21 U.S.C. §
841(b) (1) (O ("catchall" provision providing a 240- nont h maxi nun). "No
Apprendi_ viol ati on occurs when the district court sentences a def endant

bel ow t he default statutory maxi mum even though drug quantity,
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det erm ned by t he court under a preponder ance- of -t he- evi dence st andard,
influences the |l ength of the sentence i nposed.” Robi nson, 241 F. 3d at

119 (col l ecting cases). "Apprendi sinply does not apply to guideline
findings (including. . . drug wei ght cal cul ations) that i ncrease the
def endant' s sent ence, but do not el evate the sentence to a poi nt beyond

t he | owest applicabl e statutory maxi num "% Caba, 241 F. 3d at 101; see

also United States v. Houle, 237 F.3d 71, 80 (1st Cir. 2001).

2. Statutes.

Next, Lopez-Lopez, Luci ano, and Sant ana argue t hat, under
Apprendi, 21 U S.C. 88 841 and 952 are facially unconstitutional
because t hey do not specifically assignthe drug quantity determ nation
tothejury and, incertaincontroll ed substance cases, they expose
def endant s t o sent ences beyond t he | owest maxi numsent ence based on

judicially-determned factors. InUnited States v. Val dez- Sant ana, No.

00-2138, 2002 W. 193088 (1st Cir. Feb. 12, 2002), the court rejected
this argument onplainerror review |ld. at *3. Even bypassingthe
probl em of forfeiture, we reject appellants' argunent.

As we noted i nVal dez- Santana, id., many courts of appeal s

have f ound 8 841 constitutional althoughit is silent onwho should

determ ne drug quantities. E.g. United States v. Buckl and, No. 99-

30285, 2002 U. S. App. LEXIS 756, at *11 (9th Cir. Jan. 18, 2002) (en

15 Thi s sanme anal ysi s applies to appellants' hint that the
district court's determnation of their respectiverolesinthe offense

vi ol ates Apprendi .
-42-



banc); United States v. Cernobyl, 255 F. 3d 1215, 1219 (10th G r. 2001);

United States v. Brough, 243 F. 3d 1078, 1079 (7th G r. 2001). Section

952 is simlarly silent. This does not render the statutes
unconstitutional. The statutes' text does not conflict withApprendi's
rul e and a sentence remains valid so long as there i s no Apprendi

violationinthe course of itsinplenentation. Val dez-Santana, No. 00-

2138, 2002 W. 193088, at *3 (uphol di ng § 952); Buckl and, No. 99- 30285,
2002 U. S. App. LEXIS 756, at *3 &n.1 (collecting cases uphol ding 8
841) .

K. Appointment of United States Attorney Guillermo G|
(Lopez-Lopez, Santana)

Lopez- Lopez and Sant ana argue that the district court erred
by refusing to allow them access to discovery concerning their
constitutional chall enge to the appoi ntment of United States Attorney

Guillermo GI. CQur decisioninUnited States v. Hilario, 218 F. 3d 19

(1st Cir. 2000), iscontrolling hereandit defeats appellants' claim

See Val dez- Sant ana, No. 00-2138, 2002 W. 193088, at *4 (hol di ng t hat

Hlariorejects "as applied" challengesto GI|'s appointnent). |ndeed,
Sant ana concedes that his argunent inthe district court was i denti cal
to the argunent rejected by Hilario. Appel l ants' attenpt to
di stingui sh their as applied challenge fromthe holdingof Hilariois
fruitless. Wereject appellants' claimas utterly without nerit. W
di scourage parties inthe future frommaki ng argunents, such as this
one, that this court has already rejected.
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The convictions and sentences are affirned.
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